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MEMORANDUM

This action is before the court on the notion of defendant United
Nat i onal | nsurance Conpany for summary judgnent. (Doc. 15.) The parties
have consented to the exercise of plenary authority by the undersigned
United States Magi strate Judge pursuant to 28 U.S.C. 8 636(c). A hearing
was held on October 5, 2004.

Plaintiff Die-Cutting Diversified, Inc., conmenced this action in
the Circuit Court of the City of St. Louis, Mssouri. (Doc. 1, Ex. A at
2.) It alleges that defendant United National, its insurer, wongly
denied its claimfor benefits under its policy. United National renoved
the case to this court under 28 U S.C. § 1441 on the basis of diversity
jurisdiction. (Doc. 1.)

The pl eadi ngs

Die-Cutting alleges United National’s failure to pay its claimwas
(1) wthout just cause or excuse; (2) unreasonable; (3) based on
i ncorrect reasons; (4) deternmined without claiminvestigation; and (5)
based on immterial reasons not actually relied on in denying coverage.
(Doc. 1, Ex. A at 1 11.) Moreover, Die-Cutting alleges that United
National’'s refusal to pay was vexatious in violation of Mb. Rev. Stat.
88 375.296 and 375.420, therefore requiring United National to rei nburse
it for expenses, and pay interest, penalties, attorney’s fees, and costs.
(1d. at 4.)

Inits answer, United National admits it issued the i nsurance policy
attached to Die-Cutting’s conplaint, that Die-Cutting entered into a



contract with a customer to provide services, that Die-Cutting failed to
render a conform ng product, and that it delivered a new product to its
custoner in order to neet both the custoner’s requirenents and the
delivery date set forth in the contract. (Doc. 6 at Y 2, 3.) Moreover
United National admts Die-Qutting reported its loss on April 22, 2003.
(lLd. at 7 5.)

United National adnits it denied Die-Cutting' s clai mfor the reasons
set forth in the conplaint. (ld. at § 6.) However, it further asserts
the reasons for denial presented in Die-Cutting s conmplaint are not
exhaustive. (1d.) United National denies all other allegations in Die-
Cutting' s conplaint. (Doc 6.)

As affirmative defenses, United National alleges (1) Die-Cutting
fails to state a cause of action upon which relief may be granted; (2)
the clainms are barred by estoppel, waiver, acqui escence, |aches, accord
and satisfaction, and assunption of the risk; (3) Die-Cutting had no
| egal obligation to pay danages as a result of rendering or failing to
render professional services; (4) coverage will only attach to clains
made by a third party; (5) Die-Cutting’s claimis not covered because of
a policy exclusion relating to perfornming a contract for professiona
services; and (6) Die-Cutting failed to provide notice or obtain consent
to incur the alleged expenses. (ld. at 3-4.)

Sunmary judgnent st andard

Summary judgnment nust be granted if the pleadings and proffer of
evi dence denonstrate that no genuine issue of material fact exists and
the noving party is entitled to judgnent as a matter of |aw. Fed. R
Civ. P. 56(c); Celotex Corp. v. Catrett, 477 U. S. 317, 322 (1986); Union
Elec. Co. v. Southwestern Bell Tel. L.P., 378 F.3d 781, 785 (8th Cir.
2004) (“Th[e] Court determn nes whether the evidence, when viewed in the
light npst favorable to the non-noving party, and according it the

benefit of all reasonable inferences, shows that there are no genuine
i ssues of material fact and that the noving party is entitled to judgnment
as a matter of law.”). “A fact is ‘material’ if it mght affect the
outcone of the case and a factual dispute is "genuine" if the evidence
is such that a reasonable jury could return a verdict for the non-noving
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party.” ScottsdalelIns. Co. v. Tri-State Ins. Co. of Mnn., 302 F. Supp.
2d 1100, 1103 (D.N.D. 2004).
Initially, the noving party nust denonstrate the absence of an i ssue

for trial. Celotex, 477 U.S. at 323. Once a notion is properly mde and
supported, the nonnmoving party nay not rest upon the allegations inits
pl eadi ngs but must instead set forth specific facts showing that a
genui ne issue of material fact exists. Fed. R Civ. P. 56(e); Krein v.
DBA Corp., 327 F.3d 723, 726 (8th Gr. 2003). The nonnoving party al so
"must . . . provi de evidence of 'specific facts creating a triable
controversy.'" Howard v. Colunbia Pub. Sch. Dist., 363 F.3d 797, 800
(8th Cir.), cert. denied, 2004 W. 2153070 (U.S. Nov. 1, 2004) (quoting
Jaurequi v. Carter Mg. Co. Inc., 173 F.3d 1076, 1085 (8th Cir. 1999)).

The pl eadi ngs, the parties’ proffer of evidence, and the argunents

of counsel establish that there is no genuine i ssue of material fact and
that United National is entitled to judgnent as a matter of |aw.

Undi sputed facts

Die-Cuttingis a Mssouri corporation in the business of comrerci al
die-cutting with its place of business in St. Louis, Mssouri. (Doc. 1,
Ex. Aat 2.) United National is a Pennsylvania corporation |licensed to
do insurance business in Mssouri. (Doc. 1 at 1, Ex. A at 1.) Uiited
Nat i onal issued a professional (non-nmedical) liability policy to Die-
Cutting for the coverage period beginning February 23, 2003 and ending
February 23, 2004. (Doc. 1, Ex. A) The policy is attached to the
plaintiff's pleading. The policy bears the caption "PROFESSI ONAL ( NON-
MEDI CAL) LIABILITY COVERAGE FORM - CLAIMS MADE COVERAGE." (1d.) The
rel evant provisions of the policy state:

SECTI ON 1- - COVERACE

1. Insuring Agreement

a. W will pay those sunms that the insured becones
|l egal ly obligated to pay as damages because of the
rendering of or failure to render *“professional
services” towhichthis insurance applies. Ve wll
have the right and duty to defend the insured
agai nst any “suit” seeki ng t hose danages. However,
we will have no duty to defend the insured agai nst
any “suit" seeki ng damages to which this insurance



does not apply. W may, at our discretion
i nvestigate any incident and settle any claim or
"suit" that may result.

* * *

b. Thi s insurance applies to “professional services”
only if:

(3) A claimfor danmages because of the
renderi ng of or failure to r ender
“pr of essi onal services” is first nmade
agai nst any insured .

2. Exclusions
Thi s i nsurance does not apply to:

f. Any cl ai m based upon a warranty or guarantee, or
breach of contract in respect of any agreenent to
perform "Professional Services" for a specified
fee.

(Doc. 6, Ex. A)

On or about February 28, 2003, Die-Cutting undertook to die-cut a
retail display product for a custonmer, Color Art, Inc. Di e-Cutting
agreed to deliver the conpleted product to Color Art within a given tine
period. Die-Cutting produced a product that did not conformwth the
i nstructions given by the custonmer. Wen so advised by the custoner,
Die-Cutting i nmediately cut and delivered a new product, that conforned
to the agreenent, to Color Art intime to neet the original delivery timne
requirement. 1In doing so, Die-Cutting incurred expenses as a direct and
proxi mate result of having to replace its original product; this anount
i ncl uded | abor, packagi ng, and rel ated expenses.

Die-Cutting reported the |l oss to United National and cl ai med damages
under the insurance policy. United National denied the <claim for
paynent, because Die-Cutting (1) did not have a legal obligation to pay
damages; (2) did not provide Wnited National imediate notice; (3) did
not obtain its consent prior to replacing the product; and (4) incurred
the expenses due to a breach of an agreenent to perform professional
services, which is excluded under the policy



Di scussi on

The court has subject matter jurisdiction over this action, because
plaintiff is incorporated under the |aws of Mssouri where it has its
princi pal place of business, defendant is incorporated under the | aws of
Pennsyl vania, and the anount in controversy totals nore than $75, 000,
exclusive of interest and costs. 28 U S.C. 8§ 1332(a).

In this diversity action, the court nust look to the rules of
decision that the forum state Mssouri courts would apply. Donovan v.
Harrah's Maryl and Heights Corp., 289 F.3d 527, 529 (8th Cir. 2002).

M ssouri adopted sections 188 and 193 of the Rest at enent
(Second) of Conflict of Laws (1971) for choice-of-law issues
in casualty insurance contracts. Crown Center Redevel opnent
Corp. v. Qccidental Fire & Cas. Co. of North Carolina, 716
S.W2d 348, 358 (M. App. 1986). Section 188 applies to
policies with no choice-of-law provision--as here. It
provides that the |law of the state with the nost significant
relationship to the transaction and parties governs.
Rest at ement (Second) of Conflict of Laws section 188(1). It
al so provi des what contacts are considered: "(a) the place of
contracting, (b) the place of negotiation of the contract, (c)
the place of performance, (d) the location of the subject
matter of the contract, and (e) the domcile, residence,
nationality, place of incorporation and place of business of
the parties.” Restatenment (Second) of Conflict of Laws
section 188(2).

Viacom Inc. v. Transit Cas. Co., 138 S.W3d 723, 724-25 (Mb. 2004) (en
banc). Section 188 gives nore weight to "the principal |ocation of the

insured risk®™ than any other single choice-of-law, significant
rel ationship factor. Egnatic v. Nguyen, 113 S.W3d 659, 665 (Mb. Ct.
App. 2003).

Inthis case, the policy does not contain a choi ce-of -1 aw provision.

Thus, the court nust look to the Restatenent factors. The undi sputed
facts indicate that M ssouri has the nost significant relationshipto the
incident and the parties at bar. Che of the parties is a Mssouri
corporation with its place of business in Mssouri. And plaintiff
produced both the original non-conformng and the later conformng
products at its Mssouri die-cutting business locationinthe City of St.
Louis. The parties do not expressly dispute the application of Mssouri
I aw.



The preeminent issue is whether Die-Cutting s expenses in providing
its custoner with a replacenent product that conformed with its contract
with its custoner are covered under the insurance policy at issue. The
court nmust interpret the insurance contract at issue as a matter of | aw
Assicurazioni Cenerali S P.A. v. Black & Veatch Corp., 362 F.3d 1108,
1111 (8th Cir. 2004) (district court interpretation of an insurance

policy a question of law); Universal Underwiters Ins. Co. v. Lou Fusz,
300 F. Supp. 2d 888, 893 (E.D. M. 2004) (sane).
Die-Cutting argues the policy s coverage clause is anbiguous and

shoul d be construed in its favor.

I nsurance contracts nust be construed to afford pl ai n neani ng
t o unanbi guous | anguage and read anbi guous terns agai nst the
insurer. Frenmont Indem v. Lawton-Byrne-Bruner Ins. Agency
Co., 701 s.w2d 737 (Mdb. App. 1985). Under M ssouri |aw, an
al | egedl y anbi guous phrase nmust be considered in the context
of the policy as a whole. Nixon v. Life Investors Ins. Co.,
675 S.W2d 676 (Md. App. 1984). Anbiguity exists in an
i nsurance contract if duplicity, indistinctness or uncertainty
of neaning is evident. 1d. For exanple, if there is doubt or
uncertainty regarding the neaning of policy | anguage and the
| anguage is fairly susceptible to two interpretations, then
the | anguage i s anbi guous.

Interco Inc. v. Nat'l Sur. Corp., 900 F.2d 1264, 1266-67 (8th Cir. 1990);
Esicorp, Inc. v. Liberty Mut. Ins. Co., 266 F.3d 859, 862 (8th Cir. 2001)
(“Under M ssouri law, the |Ianguage in an i nsurance policy is to be given

its ordinary neaning unless another nmeaning is plainly intended.”)

The rel evant policy provision states that a “clai mfor damages” nust
be made against Die-Cutting to trigger United National’s duty to pay.
The terns "claim and "damages" are not defined in the policy. It is
clear fromthe policy that “clainf neans sonmething other than an actual
“suit.” The policy refers to “clainf and “suit” separately and in the
alternative. (Doc. 16, Ex. A. at unnunbered 21-26.) The policy does not
require the filing of a lawsuit as a condition of the insurer's duty to
pay. And the record indicates that plaintiff's custoner Color Art nmade
a “clainf against it on February 28, 2003.

The policy requires also that the “clainf nust be for “damages.”
Because "damages" is not defined in the policy, the court will give the
termits ordinary nmeaning, unless another meaning was plainly intended.



See Esicorp, Inc., 266 F.3d at 862 (applying Mssouri law). Merriam

Webster’s Dictionary defines danages as “conpensation in noney inposed
by law for loss or injury.” MerriamWbster’'s Dictionary, available at

http://www. mw. com cgi-bin/dictionary ?book=Di cti onary & a=danages (| ast
visited Septenber, 16, 2004); see Continental Ins., 842 F.2d at 985
(recogni zing the Webster’s dictionary as a source for the plain neaning

definition of “damages”).

Revi ewi ng the insurance policy as a whole, as the court mnust, the
court concludes that the use of the term“damages” is not anbiguous and
has the ordinary neaning of noney paid to conpensate for a |oss or
injury. Applying this ordinary nmeani ng of "damages" to the facts at bar,
the court concludes that D e-Cutting's expenses were not incurred
pursuant to a claimfor damages by Color Art. Die-Cutting entered into
a contract for professional services. It was infornmed by Col or Art that
the delivered product did not conformto the contract specifications.
At that point, Die-Cutting chose to remedy its nonconformance by
provi di ng another product that conformed with the contract with its
cust omer.

The record does not indicate that Color Art made a demand for the
paynment of noney or conpensation for a loss or injury it sustained; it
asked for a product that conforned with the contract it had with D e-
Cutting. Nothing in the record suggests that Col or Art sustained any
monetary loss for which it clainmed damages from Die-Cutting, as the
ordi nary neaning of "damages" is understood. Any monetary |oss was
sust ai ned by Die-Cutting and, as the policy clearly provides, a claimfor
damages nust be made against Die-Cutting not by Die-Cutting to trigger
policy coverage.

Die-Cutting cites Slay Warehousing Co., Inc., v. Reliance Ins. Co.,

as support for its argunment that nitigation expenses are recoverable as
damages under an insurance policy. 471 F. 2d 1364 (8th Cr. 1973). In
Slay, the Eighth Circuit held an insurer was liable, pursuant to an
inland marine policy that covered damage to property of third parties,
for expenses plaintiff incurred in acting to protect its property from
further danage. 1d. at 1365.

Unlike the case at bar, the policy in Slay contai ned a cl ause that
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stated the insurer may not be required to pay for any |l oss sustained if
the insured did not attenpt to protect and sal vage the property. Id. The
court found this type of provision can inply “that the assured is acting

at the i nsurance conpany’s request,” subjecting the i nsurance conpany to
liability for incurred expenses. Id. at 1367-68. Absent simlar
| anguage that requires Die-Cutting to mitigate or prevent damages, the
court is not persuaded that Slay demands a sinilar holding in this case.

Even if “damages” is interpreted to include nitigation expenses,
when reviewed in the context of the insurance policy as a whole, the
instant claimis not covered under the policy. The policy specifically
excludes “[a]lny claimbased upon . . . breach of contract in respect of
any agreenent to perform “Professional Services” for a specified fee.™
If Die-Cutting had not provided conform ng goods within the contract
peri od, any cause of action Color Art may have had in this regard woul d
likely lie in breach of contract. It would be incongruous to construe
the plain nmeaning of the policy to include coverage for a | oss incurred
to prevent a breach of contract claim while recognizing that the sane
policy would not cover the breach of contract itself. See Brozo .
Oacle Corp., 324 F.3d 661, 671 (8th Cr.) (“A contract should not be
construed so strictly as to lead to a harsh or absurd result.”), cert.
deni ed, 124 S.Ct. 578 (2003); Slay, 471 F.2d at 1368 (“The sense in which
a word or phrase is used is normally determined by its context.”); Lee
R Russ, Mtigation of Loss, 11 Couch on Ins. § 168:11 (3d. ed. 2004)
(“[T]o be recoverable, the nitigation expenses nust relate to a covered

| oss, either existing, or immnent.”) (internal footnotes omtted)
Die-Cutting argues that no reasonable insured woul d believe that
a simlar insurance policy woul d excl ude coverage for breach of contract.
This argunment is without nerit, because the instant policy clearly and
unanbi guously states on its face that it does not cover a breach of
contract claim Furthernmore, such an exclusion does not render the
policy virtually meani ngl ess, as Die-Cutting inplies. The Eighth Crcuit
recogni zed in Slay that “[every] case nust be exanined in light of the
Slay, 471 F.2d at 1367. The
subj ect policy excludes any cl ai m based upon breach of contract, not any

specific insuring agreenent

claimstemming froma contract context. This distinction still allows
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for tort clains to fall within policy coverage.
For these reasons the notion of defendant for summary judgnment is
sustai ned. An appropriate order is issued herewth.

DAVID D. NOCE
UNITED STATES MAGISTRATE JUDGE

Signed this 9t h day of Novenber, 2004.



